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Honorable LeRoy McCullough
Hearing Date: July 6, 2012
Time: 10:00 a.m.

-,»@\@ With Oral Argument

SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

STEPHEN HAMMOND; WENDY BIRNBAUM; | No. 11-2-22680-8 KNT
KENNETH MILLER; MILLER BUILDING
ENTERPRISES, INC.; MILLER
CONSTRUCTION COMPANY, INC.; MILMOR | ORDER APPROVING

LUMBER MANUFACTURING, INC.; SETTLEMENT OF CLASS ACTION
MICHAEL NYKREIM; and KIRKLAND
BUILDERS GROUP, LLC; individually and on
behalf of the class of all persons and entities
similarly situated,

Plaintiffs,
VS.
KING COUNTY; KING CONSERVATION
DISTRICT; PIERCE COUNTY; and PIERCE
CONSERVATION DISTRICT,

Defendants,

THIS MATTER having come on regularly on July 6, 2012, before the undersigned
judge of the above Court.
1. The Court considered the proposed Settlement in this class action attached

hereto as Appendix A and reviewed the records and files herein;

GROEN STEPHENS & KLINGE LLP

11100 NE 8th Street, Suite 750
ORDER APPROVING SETTLEMENT OF CL

ASS _ Bellevue, WA 98004
ACTION - 1 R I G l N A L (425) 453-6206
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2. Based on the Affidavits of Publication filed herein, the Declaration of Richard
M. Stephens; Declaration of Ava Souza Regarding Posting of Notice of Class Action
Settlement and Fairness Hearing; Declaration of Lidia Patras Regarding Posting of Notice of
Class Action Settlement and Fairness Hearing; Declaration of Ryan Mello Regarding Posting
of Notice of Class action Settlement and Fairness Hearing; Declaration of Michelle Riverson
Regarding Authentication of Captured Website Images; Affidavit of Publication (News
Tribune); Affidavit of Publication (Seattle Times); and the representations of counsel, the
Court finds that the notice procedures approved in the Order on Joint Motion for Certification
of Class and Preliminary Determination of Fairness of Settlement, dated June 8, 2012, have
been fully complied with.

3. No class member has submitted ar;y written objection or comment on the
proposed settlement to counsel in this case as provided in the notice of proposed class action
settlement and no class member has appeared at the property noticed hearing to object or
comment.

4, The Court finds that the proposed settlement is fair, adequate, and reasonable for
all parties and members of the class. The settlement agreement strikes an appropriate balance
between the prospects of recovery and risks of litigation in this case.

5. The Settlement Agreement attached hereto as Appendix A is hereby approved
by the Court as a final settlement of this case.

IT IS SO ORDERED.

DONE IN OPEN COURT this 6th day of July, 2012,

ire. )

Honorable LeR(;y‘MrcCullough

GROEN STEPHENS & KLINGE LLP

11100 NE 8th Street, Suite 750
ORDER APPROVING SETTLEMENT OF CLASS Bellevue, WA 98004

ACTION - 2 (425) 453-6206




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Jointly presented by:

By: GR?THW o

Richard M. Stephefis

,wSBA #21776
&~ Samuel A. Rodabough WSBA #35347
Attorneys for Plaintiffs

INSLEE BEST, DOEZIE & RYDER, P.S.

By: C’L C qﬁ/lmwu.ﬂ{é&

Eric C. Frimodt, WSBA #21938
Attorney for Defendant, King Conservation District

FOST?( 7 R PLLC _
By: //é/ A "-i'—

P. 8fephen DiJulio, WSBA #7139

Michael S. Schechter, WSBA #35602
Attorneys for Defendants, Pierce County and
Pierce Conservation District

DANIEL T. SATTERBERG
King County Prosecuting Attorney

: . B A

By: Qmp{fi B frp el
Josgbh B. Rochelle, WSBA #26978
Kevin Wright, WSBA #19121
Attorneys for Defendant, King County

ORDER APPROVING SETTLEMENT OF CLASS
ACTION - 3

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
Bellevue, WA 98004
(425) 453-6206
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SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY

STEPHEN HAMMOND; WENDY BIRNBAUM;
KENNETH MILLER; MILLER BUILDING
ENTERPRISES, INC.; MILLER
CONSTRUCTION COMPANY, INC.; MILMOR
LUMBER MANUFACTURING, INC.;
MICHAEL NYKREIM; and KIRKLAND
BUILDERS GROUP, LLC; individually and on
behalf of the class of all persons and entities
similarly situated,

Plaintiffs,

VS.

KING COUNTY; KING CONSERVATION
DISTRICT; PIERCE COUNTY; and PIERCE
CONSERVATION DISTRICT,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

No. 11-2-22680-8 KNT

PROPOSED SETTLEMENT

GROEN STEPHENS & KLINGE LLP
11100 NE 8th Street, Suite 750
Bellevue, WA 98004
(425) 453-6206




PROPOSED SETTLEMENT

The following Settlement Agreement is approved by the parties and is to be submitted
to the Court for approval, with a hearing on the preliminary determination of fairness of the
settlement to be held by the Court on June 8, 2012. At that hearing, the parties propose the
scheduling of a hearing for the Court’s Final Approval of Settlement to occur on July 6, 2012,
with notice of said hearing to be provided by publication three times in the Seattle Times and
Tacoma News Tribune, notice to be posted at the County Administration buildings of King
County and Pierce County, notice to be posted at the offices of the King Conservation District
and the Pierce Conservation District, notice to be posted on the websites of the King
Conservation District and the Pierce Conservation District, and other appropriate notice by
further agreement of the parties. The cost of publication in the Seattle Times and the Tacoma
News Tribune shall be treated as a litigation expense initially payable by class counsel and later
reimbursed as provided below. Neither the June 8, 2012, nor the July 6, 2012, hearing dates are
material terms of this settlement in the event the Court chooses a different date for scheduling
the hearings. The parties will engage in best efforts to ensure Final Approval of Settlement by
the Court by July 16, 2012 or as soon as practicable thereafter.

This Settlement Agreement and Mutual Releases (“Settlement Agreement”) is entered
into by and among the parties as of June 8, 2012, subject to Final Approval of Settlement by the
Superior Court. This Settlement Agreement shall be null and void in the event the Court does
not provide Final Approval of the Settlement Agreement.

In consideration of the payment of certain monies, the release of certain claims, and the
mutual covenants and promises contained herein, the sufficiency of which are hereby
acknowledged, the parties to this Settlement Agreement agree as follows:

1. PARTIES. The parties to this Settlement Agreement are as follows:

1.1.  Stephen Hammond; Wendy Birnbaum; Kenneth Miller; Miller Building
Enterprises, Inc.; Miller Construction Company, Inc.; Milmor Lumber
Manufacturing, Inc.; Michael Nykreim; and Kirkland Builders Group,
LLC and the two classes of plaintiffs (collectively, “Plaintiffs”); and

1.2.  King County, the King Conservation District, Pierce County and the
Pierce Conservation District (collectively, “Defendants”).

2, PURPOSE. Except as expressly noted herein, the parties enter into this Settlement
Agreement to fully and finally settle with prejudice all claims and controversies by and among
them pending in Hammond v. King County, No. 10-2-16080-9 KNT and COA Division I, No.
68262-8 (“Hammond I’) and Hammond v. King County, No. 11-2-22680-8 KNT (“Hammond
Ir’), and as otherwise set forth herein.

3. DISPUTES. Among other things, Plaintiffs contend that conservation assessments
imposed by Defendants are invalid because they constitute unconstitutional taxes instead of
authorized assessments. Defendants deny each contention by Plaintiffs.

On or about April 30, 2010, Plaintiffs, except for Mike Nykreim and Kirkland Builders
Group, LLC, commenced a civil action for damages against the Defendants in Hammond I
which action was pled as a class action. After a motion to amend was denied, Plaintiffs
including Michael Nykreim and Kirkland Builders Group, LLC, filed a similar action in King
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County Superior Court in Hammond II, which was also pled as a class action.

In Hammond 1, Judge Cayce granted Defendants’ motion for summary judgment,
specifically on the following:

[Flinding that this court is bound to follow the precedent established in Cary v.
Mason County, 132 Wn. App. 495, 132 P.3d 158 (2006), review denied, 159
Wn.2d 1005, 153 P.3d 196 (2007) and Cary v. Mason County, 152 Wn. App.
959, 219 P.3d 952 (2009) until such decisions may be modified or reversed by
the Supreme Court.

Plaintiffs appealed the decision in Hammond I to the Court of Appeals, Division 1 and
Defendants filed a cross appeal regarding the denial of their joint motion to dismiss.

On February 16, 2012, the Supreme Court reversed the decision in Cary v. Mason
County, 152 'Wn. App. 959, upon which a portion of Judge Cayce’s ruling in Hammond I was
based.

4. TERMS OF AGREEMENT. In order to resolve disputed issues and avoid the
expense and uncertainty of further litigation, and without admitting liability to any party, the
parties to this Settlement Agreement agree as follows:

4.1 Certification as class action and amendment of Hammond II complaint to
include all claims, whether of a constitutional, statutory, or common law nature, against legality
of special assessments from their first imposition through the year 2012.

The parties agree that this present case, Hammond II, should be certified as a
class action, with the named Plaintiffs as class representatives and their counsel,
Richard Stephens and Groen Stephens & Klinge LLP as Class Counsel, with the
creation of two classes:

1) King County Class: All persons or entities that paid or were
otherwise subject to the assessments imposed by King County
Ord. Nos. 15332, 15660, 15661, 16703, 16743 (Assessment years
2006-2012).

2) Pierce County Class: All persons or entities that paid or were
otherwise subject to the assessments imposed by Pierce County
Ord. Nos. 2006-106s, 2009-101s, 2010-104s (Assessment years
2006-2012).

In conjunction with the class certification process, the parties shall enter into a
stipulation to amend the Hammond II complaint as necessary to bind the King
County Class and the Pierce County Class for all prior conservation assessments
imposed for the benefit of King Conservation District and the Pierce
Conservation District, including 2012 assessments.



4.2.

In full and final payment and settlement of all claims related to or arising out of

the subject matter of this Settlement Agreement, the Defendants agree to pay, and Plaintiffs
agree to accept on behalf of the two Classes, the total sum of Two Million, Four Hundred
Thousand and no/100 Dollars ($2,400,000.00), (the “Settlement Funds”).

4.3.

The Settlement Funds will be funded and distributed as follows:

King Conservation District shall be responsible for 83.02% of the Settlement
Funds ($1,992,480) and Pierce Conservation District shall be responsible for
16.98% of the Settlement Funds ($407,520). For attorneys’ fees and litigation
expenses, King Conservation District shall pay 83.02% of each disbursal and
Pierce Conservation District shall pay 16.98% of each disbursal. King
Conservation District and Pierce Conservation District shall each pay 50% of
the incentive payments identified below. The Conservation Districts shall fund
the remainder of the Settlement Funds through offsets, rebates or credits to
future conservation assessments, rates, or charges as described below.

Within fourteen (14) days of the Court’s Final Approval of Settlement,
Defendants will disburse to Groen Stephens & Klinge LLP $390,000 out of the
Settlement Funds, which constitutes 16.25% of the Settlement Funds, to
constitute payment of all attorneys’ fees owed by the King County Class and
Pierce County Class to Class Counsel.

No later than ten (10) days prior to the date set for the hearing on Final
Approval of Settlement, class counsel will file and serve on Defendants an
Affidavit of Litigation expenses to be reimbursed from the Settlement Funds.
"Litigation Expenses" means all costs advanced or paid on behalf of the
Plaintiffs or Class, including expert witness fees, filing fees, deposition costs,
and legal messenger services, but not including attorneys’ fees. Litigation
Expenses will include all costs relating to notice to the class members of the
court hearing for Final Approval of Settlement.

Within fourteen (14) days of the Court’s Final Approval of Settlement,
Defendants will disburse to Groen Stephens & Klinge LLP reimbursement of
Litigation Expenses out of the Settlement Funds.

Within fourteen (14) days of the Court’s Final Approval of Settlement,
Defendants will disburse to Groen Stephens & Klinge LLP $10,000 out of the
Settlement Funds, to be distributed evenly between Stephen Hammond, Ken
Miller, Wendy Birnbaum and Mike Nykreim for incentive payments to
compensate them for the additional cost and burden of participating in this
action as a class action. Plaintiffs Miller Building Enterprises, Inc., Miller
Construction Company, Inc., Milmor Lumber Manufacturing, Inc., and Kirkland
Builders Group will not receive any incentive payment.



The remaining balance of the Settlement Funds shall be used to provide
credits or offsets against conservation assessments, rates, or charges imposed by
the Conservation Districts during 2013 through 2017. The credits or offsets will
be applied to each property assessed in 2012 that paid the assessment and are not
due to individual property owners or perscns or entities. The credits or offsets
must be distributed proportionally between the King County Class and the
Pierce County Class based on the portion of total conservation assessment
revenues received by the King Conservation District and the Pierce
Conservation District respectively in 2011, i.e. the King County Class shall
receive only the remaining balance of the Settlement Funds funded by the King
Conservation District and the Pierce County Class shall receive only the
remaining balance of the Settlement Funds funded by the Pierce Conservation
District.

The offsets, rebates or credits provided by the King Conservation
District and the Pierce Conservation District during 2013 to 2017, may be paid
in a single year or over multiple years within the stated period, as deemed
appropriate by King Conservation District and Pierce Conservation District.
Interest will not accrue to the Classes on the Settlement Funds.

4.4.  The named Plaintiffs who are class representatives expressly agree that
they will not challenge in court the conservation district assessments as long as such
assessments do not exceed annually $10 per parcel in King County or $5 per parcel in
Pierce County. Such agreement remains even if any Defendant applies an assessment to
property which has not been previously assessed or any Defendant modifies the
assessment to alter per acre or per parcel elements of the assessment as long as the
assessment applicable to any individual property does not exceed $10 per parcel in King
County or $5 per parcel in Pierce County.

4.5.  Promptly upon payment of the attorneys’ fees, Litigation Expenses and
incentive payments, the parties shall file, or cause to be filed, a Stipulation and Order of
Dismissal, With Prejudice and Without Fees or Costs with regard to the Hammond II
litigation, in a form to be agreed upon by the parties.

5. MUTUAL GENERAL RELEASES. Except as set forth herein, the parties to this
Settlement Agreement hereby release, acquit and discharge all claims (“Released Claims™)
against each other which relate to or arise out of the conservation assessments from their
inception through 2012 and/or the Hammond I and Hammond II litigation.

Released Claims shall not extend to any claims or obligations that arise out of this
Settlement Agreement or out of any of the other documents executed or delivered pursuant to
this Settlement Agreement.

6. JOINT EFFORT; BINDING EFFECT. The preparation of this Settlement
Agreement has been a joint effort among Plaintiffs and Defendants, and the resulting
documents shall not be construed more severely against any one of the parties than against any
other. This Settlement Agreement shall be binding upon and shall inure to the benefit of the
parties hereto, and to their respective legal representatives, successors and assigns.
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(2 NO ADMISSION OF LIABILITY; SURVIVAL. This Settlement Agreement does
not constitute and shall not be construed as an admission of liability, fault or responsibility on
the part of any of the parties, who continue to deny all liability and disclaim all responsibility.
Among other things, the parties have entered into this Settlement Agreement as the
compromise of various disputes, solely for the purpose of resolving disputed issues and
avoiding the expense and uncertainty of further litigation. The terms of this Settlement
Agreement shall survive the dismissal or termination of the Litigation.

8. NO WAIVER. Any failure by any party to this Settlement Agreement to enforce any
of the terms of this Settlement Agreement or to require at any time performance by any other
party of any of the provisions of this Settlement Agreement shall in no way affect the validity
of this Settlement Agreement, or any part hereof, and shall not be deemed a waiver of the rights
of any party hereinafter to enforce any and each such provision. -

9. AUTHORITY. The parties each represent and warrant that they have full power and
actual authority to enter into this Settlement Agreement and to carry out all actions required of
them by this Settlement Agreement. All persons executing this Settlement Agreement in a
representative capacity represent and warrant that they have full power and authority to bind
their respective corporations, limited liability companies, partnerships and/or entities.

10. FREE AND VOLUNTARY AGREEMENT. The parties to this Settlement
Agreement acknowledge that each of them has been fully advised by legal counsel concerning
the language and legal effect of this Settlement Agreement, and that each of them knowingly
enters into this Settlement Agreement willingly and without coercion of any kind.

11.  COUNTERPARTS; FACSIMILE SIGNATURES. This Settlement Agreement may
be executed in any number of identical counterparts, notwithstanding that all parties have not
signed the same counterpart, with the same effect as if all parties had signed the same
document. All counterparts shall be construed as and shall constitute one and the same
agreement. Signature of a facsimile copy of this Settlement Agreement, and transmission of a
signature by facsimile, shall bind the signing party to the same degree as delivery of a signed
original. At the request of any party, a party having delivered a signature by facsimile shall
promptly deliver an original signature as well.

12. GOVERNING LAW; CONSENT TO JURISDICTION AND VENUE. This
Settlement Agreement shall be interpreted and enforced according to the laws of the State of
Washington. The parties hereto agree to submit to the jurisdiction of the courts of the State of
Washington in connection with any dispute arising with respect to this Settlement Agreement,
and stipulate that the exclusive venue for any proceeding to confirm a determination or award
made pursuant to this Settlement Agreement shall be the Superior Court of Washington for
King County, Washington.

13.  ENTIRE AGREEMENT. This Settlement Agreement constitutes the entire agreement
of the parties on all these subjects. This Settlement Agreement may not be modified,
interpreted, waived or revoked orally, except by a writing signed by all parties. This Settlement
Agreement supersedes and replaces all prior agreements, discussions and representations on all
these subjects, any and all of which are merged into, and superseded by this Settlement
Agreement. No party is entering into this Settlement Agreement in reliance on any oral or
written promises, inducements, representations, understandings, interpretations, or agreements,
other than those contained in this Settlement Agreement and any Exhibits hereto.
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- IN WITNESS WHEREOF, the parties have caused this agreement to be executed
effective the date first above mentioned.

King County | King Conservation District

’_.Dﬂb) waé:‘(“' By:

Dow lonTanTINE  (print name) William M. Knutsen,

King County Executive Chair, Board of Supervisors
Pierce County Pierce Conservation District
By: | By:
Pat McCarthy Ryan Mello,
Pierce County Executive Executive Director
Plaintiffs

By:

‘Stephen Hammond

By:

Wendy Birnbaum

By:

Michael Nykreim; and
Kirkland Builders Group, LLC

Kenneth Miller; and

Miller Building Enterprises, Inc.
Milmor Lumber Manufacturing, Inc.
Miller Construction Company, Inc.



TN WITNESS WHEREOF, the partiés have caused this agreement to be executed
effective the date first above mentioned.

King County King Conservation District
By: M pY \lm ﬁ:u\ N
_ __(print name) Wllham M. Knutsen,

King County Executive Chair, Board of Supervisors
Pierce County Pierce Consexvation District
By: _ . By:

Pat McCarthy J Ryan Mello,

Pierce County Exccutive Executive Director
Plaintiffs
By:

Stephen Hammond

By:

'Wéndy Birnbaum

By:

‘Michael Nykreim; and
Kirkland Builders Group, LLC

By:

Kenneth Miller; and

Miller Building Enterprises, Inc.
Milmore Luraber Manufacturing, Inc.
Miller Construction Company, Inc.



IN WITNESS WHEREQF, the parties have cansed this agregment to be executed

effective the date first above mentioned.

King County

By:

King County Executive

Pierc

C

(print name)

By:

Pat MchrthSJ
Pierce County Execun

Plaintiffs

By:

Stephen Hammond

By:

Wendy Birnbaum

By:

Michael Nykreim; and -
Kirkland Builders Group, LLC

Kenneth Miller; and
Miller Building Enterprises, Inc.

Milmor Lumber Manufacturing, Inc.

Miller Construction Company, Inc.

King Conservation District

By:

William M. Knutsen,
Chair, Board of Supervisors

Pierce Conservation District

By:
Ryan Mello,
Executive Director



IN WITNESS WHEREQF, the parties have caused this agreement to be executed
effective the date first above mentioned.

King County King Conservation District
By: By:
(print name) William M. Knutsen,
King County Executive Chair, Board of Supervisors

Pierce County Pidyce Conservation District

By: By:
Pat McCarthy
Pierce County Executive

Plaintiffs

By:

Stephen Hammond

By:

Wendy Birnbaum

Michael Nykreim; and
Kirkland Builders Group, LLC

By:

Kenneth Miller; and

Miller Building Enterprises, Inc.
Milmor Lumber Manufacturing, Inc.
Miller Construction Company, Inc.




IN WITNESS WHEREOF, the parties have caused this agreement to be executed

effective the date first above mentioned.

King County

By:

King County Executive
its

Pierce County

By: , its

Plaintiffs 7/ // /‘ )

P i

Byf’ ‘

/ Stephen Hammond # /,.7_

By:

Wendy Birnbaum

By:

Michael Nykreim
Kirkland Builders Group, LLC

By:

Michael Nykreim, its

094700.172.545
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King Conservation District

By:

, its

Pierce Conservation District

By:

By:

, its

Kenneth Miller

Miller Building Enterprises, Inc.

Kenneth Miller, its

Miller Construction Company, Inc.

Kenneth Miller, its

Milmore Lumber Manufacturing, Inc.

Kenneth Miller, its




IN WITNESS WHEREOF, the parties have caused this agreement to be executed
effective the date first above mentioned.

King County King Consexvation District
By: By:-
: ___(print name) Williana M. Knutsen,
King County Executive Chair, Board of Supervisors
Pierce County Pierce Conservatijon District
By: ' By:
Pat McCarthy Ryan Mello,
Pierce County Executive Executive Director
Plaintiffs
By:
Stephen Hammond
By: £

' Wendy Bumibaum

By:
Michae] Nykreim; and
Kirkland Builders Group, LL.C

By:
Kenneth Miller: and
Miller Building Enterprises, Inc.
Milmore Lumber Manufacturing, Inc.
Miller Construction Company, Inc.




IN WITNESS WHEREOF, the parties have caused this agreement to be executed
effective the date first above mentioned.

King County King Conservation District
By: By:
, ___(print name) William M. Knutsen,
King County Executive Chair, Board of Supervisors
Pierce County Pierce Conservation District
By: By:
Pat McCarthy Ryan Mello,
Pierce County Executive Executive Director
Plaintiffs
By:
Stephen Hammond
By:
Wendy Birnbaum
By:

. Michael Nykreim; and
Kirkland Builders Group, LLC

By: "%’VVIG-%/Q . /Mﬁ/f

Kenneth Miller; and

Miller Building Enterprises, Inc.
gy~ Milmor¢ Lumber Manufacturing, Inc.

Miller Construction Company, Inc.




IN WITNESS WHEREOF, the parties have caused this agreement to be executed
effective the date first above mentioned.

King County King Conservation District
By: By:
(print name) William M. Knutsen,
King County Executive Chair, Board of Supervisors
Pierce County Pierce Conservation District
By: By:
Pat McCarthy Ryan Mello,
Pierce County Executive Executive Director
Plaintiffs
By:
Stephen Hammond
By:
Wendy Birnbaum
Michael Nykreim;

Kirkland Builders Group, LLC

By:

Kenneth Miller; and

Miller Building Enterprises, Inc.
Milmor Lumber Manufacturing, Inc.
Miller Construction Company, Inc.



